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like to comment on the proposed revi-
sions %&r form, send your written
commgnts to:
athleen J. Gibson, Clerk
New Mexico Supreme Court
P.O Box 848
Santa Fe, New Mexico 87504-0848.
omments must be received by

July 4,

erence, the above men-
tioned revisions were published in tull
in the Bar Bulletin dated June 12, 1997
{(Vol. 36, No. 24, pp. 12323).

Proposed Revision of Rijles
1-005 and 1-100 of the/Rules
of Givil Procedure for tie
District Courts

The Supreme Co
revisions to Rules 1
the Rules of Civid Procedure for the
District Courts./If you would like o
comment on p‘r'w proposed revisions,
send your wri)f/tcr: comments to:

Kathleen ]. Gibson, Clerk

New M%xico Supreme Courr

P.O Box 848

Santa Fe, New Mexico 87504-0848.

Comments must be received by
July 4, 1997,

t is considering

05 and [-100 of |

For your reference, the above men-
tioned revisions were published in full
in the Bar Bulletin dated June 12, 1997
(Vol. 36, No. 24, pp. 23-24).

Disciplinary Board
DISCIPLINARY NOTE

Several recent complaincs have re-
vealed that there continues to be a lack
of understanding abour the correct han-
dling of flac fees and rerainers. In one
complaint, which is fairly typical, the
attorney agreed to represent an indi-

i vidual on criminal charges for a flat fee,
t The fee was paid at the beginning of the

representation. Upon receipt, the fee
was deposited into the attorney’s regu-

lar business account and promptly spent. : .
. . i amount in excess of what would have

i Before the representation had gone very )
© been earned atthe tawvet s regular hourly

- ' rate is not refunded to the client. The
refund was requested. The attorney « = 7 )
- : - . Disciplinary Board stated quite clearly
agreed to refund the unused portion of . S T

¢ thacche form of the ree arrangement was

far, the attorney was discharged and a

the fee, while not conceding 1n obliga-
tion to make the refund. Because the fee
had already been spent, the artorney was
unable to make a timely refund of the
unearned portion of the fee.

The starting peint concerning the
fee issue is thar there is no such thing as
a nonrefundable unearned fee. Master of

Eaby, 28 State Bar Bulletin 27 (July 6, '

/Stote Bar of New Mexico Annual Convention 1997\
September 25-27 in Farmington, New Mexico

Make reservations
at these fantastic room rates!

Best Westera Inn & Suites (Headquarters)
$58 single, $62 double
: $59.95 junior suite
$64.95 suite
1-800-600-5221

Holiday Inn
$56 single/double
505-327-9811

La Quinta
$49 single/double
1-800-531-5900

Kﬁefer to State Bar Block when making your reservotlonsj

Vor. 36. No. 285 Towr 19, 1997

Ran Borernmv

1989) stands for this proposition. The
money at issue in £ady was a retainer to
be applied against accrued fees, not a
Hat fee. The retainer, however, was des-
ignated “non-refundable” in the fee
agreement. There is no appreciable dif-
ference between a “non-refundable re-
tainer” and a “flat fee,” where the issue
of refunding unearned portions to the
clienc upon discharge is concerned. [n-
deed, in Eaby, the Disciplinary Board
mentioned both “non-refundable rerain-
ers” and “flat fees” in making the point
that a lawyer working under either ar-
rangement, who is discharged before
the agreed-upon services are provided,
may be guilty of violating Rule 16-105
by charging an unreasonable fee, if the

not determinarive:

Clients may discharge their
actorneys at any time with or
without cause 1nd are always
entitied 1o 4 rerund of money
paid in advance which has not
been earned, regardless of the
language contained in the fee
agreement.

Even more seriously, handling a
flac fee or retainer improperly can result
in violations of Rule 16-115 (safeguard-
ing client funds). Violations of Rule 16-
115 are viewed most scriously by the
New Mexico Supreme Court. (Matter of
Turpen, 119 N.M. 227, 889 P.2d 835
(1995), Matter of Reid, N.M., 927 P.2d
1055 (1996), Marter of Cannain, N.M.,
930 P.2d 1162 {1997) Because there is
no such thing as 2 nonrefundable un-
earned fee, it stands to reason that rhe
unearned portion of any fee paid in ad-
vance by the client remains the property
of the client. Rule 16-115{A) requires
such funds to be held in trusc undil
earned. By holding these funds in trust,
the attorney is able ro timely refund the
unearned portion if discharged.

This does not mean that no portion
of a retainer or flat fee can be accessed by

an artorney prior to completing the rep-
continued on next page
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resencation. At any peint in time, the
attorney may properly disburse thac
portion of the flat tee or retainer which
has been earned. Many times, the enxire
amount of the flac fee will be carned
prior to completion of the representa-
tion. If that eccurs, the attorney may
properly pay himself or herself the en-
tire fee or retainer.

In order to know what portion of a
flac fee or retainer may properly be with-
drawn from trust, the artorney should
maintain records showing the ongoing
status of the fee, even when the fee
arrangement is for a fat fee. Often,
because atrorneys apparently do not
undersiand that a flac fee is NOT non-
refundable, no such records are kepr.
These records must be keprt in order for
the attorney to withdraw only thar por-
tion of the tee which has been carned,
and in order to promptly provide an
accounting, if discharged prior to carn-
ing the entire fee. They should also be
kept because the atcorney bears the bur-
den of proving the value of the services
provided to a client. Van Orman v
Nefron, 78 NLM, 11, 427 D.2d 896
(1967), rev'd on other grounds, 30 N.M,
119,452 P.2d 188 {196Y).

Because lawvers bear the burden of
proof in fee disputes, and to avoid un-
nccessary disputes. it is always advisable
to have a written fee agreement. [f che
fec arrangement involves a retainer ora
Rat fee, it is equally advisable for the fee
agreement co reflect the basis upon which
the amount of fee earned will be com-
puted and that the client has been in-
formed that he or she is entitled to a
refund of any unearned portion of the

retainer or Hat fec. |

N.M. Courr oF APPEALS
Albuquerque Satellite Filings

Th ‘Coun of Appeals in changing

are accepted oaly on
days, Wednesdays an
a.m. to noon and 1| p/m. 1o 5 p.m.

The court willAccepe only the fol-
lowing items for filings:

s

7

Fridays from 8

4

a. Docketing Statement.

b. Notice of Appeal.

c. Filing fees may be paid by
money order, cerfified check, or artor-
ney firm checky. Filing fees paid by

personal check/or in cash will not be

accepted.

d. otions

e. [ Briefs. (The person filing
a pleading musc have the correct num-

ber of copifs for ftiling. See SCRA 12-
306 (D).)

f.
tion/suppodt.

Fax filings will only be accepred at
the Santa Fe'ptfice at 827-6642.

Memoranda in opposi-

FirsT JupigiaL DisTRICT
Judidial Nomi

The First Judictal District Nomi-
nating Commission cogvened June 11
ed its evalua-
the position
in the First Judicial Diseridg. The com-
mission recommends the following five
applicants (in alphabetical order) to Gov.
Gary E. Johnson.

T. Glenn Ellingto
Asenath M. Keple
Francis ]. Mathe
Daniel A. Sanchgz

BernaLiLLO CounTY

MeTrRoPOLITAN COURT

Nominating
Commission Mgeting

Seventeen applications have been
received in the Judicial Selection Otfice
tor the judicial vacancy in the Bernalillo
County Metropglitan Court created by
the resignation| of Judge Mark H.
Shapire.

The Bernalilly County Metropoli-
tan Court Nominathpg Commission will
meet June 19 ar 8:30a.m. at the Berna-
lillo County Metropolitan Court in Al-
the applicants
mission meet-

buquerque to evaluar
for the positions. Thec
ing is open to the publit.
The names of the applicants in al-
phabetical order are as fallows:

Bar BULLET

Roberto Albeptorio
Richard L. Blymenfeld
James A. LChavez
Sandra J/Clinton

Lawrence O. Maxwell
Ckceila Niemczyk
Roddolyn R. O'Brien
E. Justin Pennington
era Verhoeven

continued on next page

JUNE 26

Board of Bar Cqmmissioners
meeting, 10 a.my, Elephant
Butte Inn

JULY 4

Holiday, State Bar
Closed

JULY 10

Membership Servic
Committee, noon, Bar Center

JULY 11

Task Force on M{inorities in the
Profession, 3 a.m., Bar Center

JULY 11

Committee ory Legal Services
and Programsd, 2 p.m.,
Bar Center

JULY 25

Commission on
Professionalism; 1:30 p.m.,
Bar Center

]
Changes or canceliations in the published
meeting schedule may occur.
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