Workshops

UNLAWFUL
N DISCRIMINATION

FEBRUARY 22

Albugquerque T-VI will offer
a morning workshop on
Unlawful Discrimination on
Saturday, February  22.
Conducted by Penn Strode
of the Human Rights Com-~
mission, the workshop will
focus on the scope and
limitations of the state's
Human Rights Act. Com-
parisons with Title VI of
the Civi! Rights Act of 1964

will be offered as well as
guidelines for preventing
uniawful discrimination

under both state and feder-
al law. This. session is
designed  for  attorneys,
employers and supervisors,

The workshop will be held
from 8:30 a.m. to 12:30

g in the Business
C ccupations Building at 525
Buena Vista SE. There is
a $20 fee, and the deadline
for registration is February
14,

For more information and
registration, call 848-1666
and inquire about Workshop
"O" on Unlawful Discrimina-
tion.

Disciplinary
Notes

ATTORNEY TRUST

ACCOUNT
Two former associates of an
attorney  complained  that
their former employer had
committedd  numerous  vio—-

ations of various disciplin-
ry rules, including an
allegation that the attorney
in  question had utilized
client trust funds to pay
office overhead expenses,

Section A

The attorney was extremely
cooperative during the
investigation, painstakingly
addressing and documenting
the responses to each
allegation. The vast major-
ity of the allegations were
found to be totally without
merit and possibly brought
by the former associates out
of some motive of revenge.

The bank records concern-
ing the trust account (and

supplied willingly by the
attorney) clearly showed,
however, that two rent
payments had been made
out of the client trust
account, The attorney's
explanation for this was

that the funds utilized to
cover these checks were
actually funds earned as
fees but not yet transferred
to the office account.
Rather than taking the two
steps necessary to transfer
this money to the appropri-
ate account and then writ-
ing the rent checks on that

account, the attorney
claimed to have taken a
short cut and simply paid
the rent from the trust
account. The attorney's
own trust account records
and client ledgers were
meticulously kept and

corroborated the attorney's
version of what had oc-
curred.

Nevertheiess, the actions of
the attorney constituted a
violation of  Disciplinary
Rule 9-102 (A}. This rule
sets a requirement that an
attorney trust account is to

be utilized solely to
maintain funds being held
for clients. While funds

paid in advance by clients
for services to be rendered

or an attorney's share of
any award in a casc laken
on a .contingency basis can
and should be deposited
into  the trust account
pendmg payment  to  the

. A complainant

attorney, once this money
is earned by and/or pay:able
to the attorney and thus
belongs to thec attorney it
must be transferred out of
the account immediately,
The payment of the attor-
ney's own expenses directly
from the trust account
indicates that attorney
funds have been comingled
with client funds and/or
give rise to a suspicion (as
occurred in this case} that
defalcation of client funds
has taken place. Rule
9-102 (A) seeks to prevent
any such appearances of
impropriety.

In that there was no evi-
dence that this attorney
had embezzled any client
fund or engaged in any
dishonest conduct, a re-
viewing officer approved a
dismissal of the case with
an informal admonition
pursuant to Rule 11(a) (6)
of the Supreme Court Fules
Governing Discipline. In
accepting the offer of
admonition, the attorney
acknowledged that the
conduct could and did give
rise to suspicions that
improprieties had been
committed and agreed ihat
in the future, earned fces
would be transferred from
the trust account to the
office account before dis-
tribution to creditors.

SUBPOENAED DEPOSITION
EXPENSES

alleged that
he had becn subpoenged to
attend an out-of-1own
deposition and had appoarcd
to testify as requested,

Vihen he asked for a wil-
ness  fee and mileage  ex-
penses, however, the
attorney  who  calleg the
deposition refused to  pay
him.
{continued an nexy g}
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cally with
attorneys,

The attorney acknowledged
that he had issued the

fee at the time of service
.and could have moved to
have the subpoena quashed. to
counsel dis-
cussed this case hypotheti-

Disciplinary

however, and

advance the litigation
should not later be aillowed
decide that 1{he costs
associated with that step
will not be paid.
number of
wish to

attorney  might

subpoena and that the learned that most attorneys request that the client
witness had indeed attended  will simply attach an advance money for each
the deposition. His posi- appropriate check to the cost he agrees may be
tion, however, was that subpoena, particularly when incurred; the attorney
since the witness had not the person being served is could then pay these bills
asked the process server an adverse witness, or out of the client's trust
for the fee at the time he arrange with the witness funds.

was served, pursuant to

45(c) of the Rules of Civil
Procedure, he was not this

appearance and thus avoid
type of controversy.

before service to pay the
the precise wording of Rule fee at the

In this case, the attorney
ultimately prevailed upon
the client to pay the wit-

time of This

entitied to be paid. Most felt. that such a ness fee and was issued a
(Whether or not the man hyper-technical reading of letter of caution suggesting
had requested a fee from Rule 45 (c) was a little that he temper his literal
the process server and ridiculous and, if widely translations of procedural

whether or not the server followed, might tend to law with a dash of common
had a check -to give him have a chilling effect on the sense, While it is not
were matters of some dis- discovery process. All  proposed that attorneys

agreement.) The attorney
also - maintained that his
client, who was paying
costs directly, did not
choose to pay the witness'
fee and, furthermore,
if the witness had felt
strongly about this, it was

makes it

agreed that if a
expects o be paid a rea-
sonable fee,
should be paid,
that 2 lay witness to be versed
in the procedural
he might bhave avaiiable to
his responsibility to file a him was seen

witness  abandon procedural require-

clear that he ments or that they ignere
the wishes and rights of

then the fee their clients, the rigid
To expect position of this attorney dtr "

remedies  tion of the profession in the
eyes of at least one member

as somewhat of the public. |If carried to

motion to quash the subpoe- unreasonable, the exireme, such uncom-
na, promising tactics couid be

While it is the client who prejudicial to the adminis-
Obviously, the attorney was must bear the costs of {ration of justice zand in
technically correct in his litigation, client who  violation of  Disciplinary

position that the witness

should have requested the step

has agreed that a particular
should be

Rule 1-102 (A) {5}.
taken to

DO YOU NEED HELP WITH AN
APPELLATE CASE?

* Can you afford 10 be out of the office for several days 1o
research and pursue an appeal? ]

* Appellate work has become specialized and complex Manage
your practice more economically and produce the best results
{or your chent.

¢ Appellate expenence since 1970, U.S Supreme Court, 9th and
10th Cwcuit Courts of Appeals, New Moxico and California
Supreme Courts.

* Will consult, associale or accept referrals from tnal counsel In-
sial discussion {ane hall hour) without charge Call or wite ot
appointiment,

VERNON W. SALVADOR

Chestnut, Read & Salvador » 620 Homa, N W, Surte U « K17 £060
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IBRARY SERVICES
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Total library maintenance, including filing ‘o lnoseleaf subacrin.

tion services. Bliminate costly errore and backlag. Services tai

lored to your necds, with regular visits 1o your office. No cantract

required. Consistently prompt and accurate filing.
. U
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NORTHERN FORENSIC LABORATORILS

Speciatizing in forensic document examinstion
and related fields. Experienced expert testimony,
Civil cases only,

505-471.-5322
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