Contract No. ______________

State of New Mexico
<>Judicial District Court

Professional Services Contract

Guardian ad Litem/ Youth Attorney/ Respondent Attorney 
THIS AGREEMENT is made and entered into this 
 day of ________, 2011, by and between the State of New Mexico, <>Judicial District Court, hereinafter referred to as the Court, and Contractor Name, hereinafter referred to as the Contractor. 

Contractor Address: 

Contractor Phone Number:

Contractor E-mail: 
IT IS AGREED AS FOLLOWS:

1.
SCOPE OF WORK
A.
The Contractor shall provide Guardian ad Litem, Youth Attorney, and Respondent Attorney representation in the <>Judicial District <County or Counties> for children, youth, and indigent parties whose child or children are the subject of abuse or neglect proceedings or Family in Need of Court Ordered Services (FINCOS) proceedings, including proceedings for the termination of parental rights, adoption proceedings, or other abuse/neglect or FINCOS proceedings designated by the Court.

B.
The Contractor shall represent clients to the best of his/her ability in accordance with the New Mexico Children’s Code, NMSA 32A-1-1 et. seq.; the Rules of Professional Conduct, Rules 16-100 to – 805 NMRA (2008); the Performance Standards for Guardians ad Litem, Youth Attorneys, and Respondent’s Attorneys as adopted by the  New Mexico Supreme Court; and with all other applicable laws.

C.
The Contractor shall competently represent their client’s best interest; specifically, the Contractor shall when reasonable and appropriate:

1. meet with and interview the client before every hearing and present the client’s declared position to the Court;

2. communicate with health care, mental health care, and other professionals involved in the client’s case and review medical and psychological reports relating to the case;

3. counsel the client, in a developmentally appropriate manner, concerning the subject matter of the litigation, the client’s  rights, the court system, the proceedings, the lawyer’s role, and what to expect in the legal process; 

4. cooperate with any Court-Appointed Special Advocate (CASA); and

5. represent and protect the cultural needs of the client.

D.
As required in the New Mexico Children’s Code (Section 32A-1-7), when appointed as the Guardian ad Litem, the Contractor:
1. shall, unless excused by the Court, represent the child during any appellate proceedings; 

2. may retain separate counsel to represent the child or youth in a tort action on a contingency fee basis or any other cause of action in proceedings that are outside the jurisdiction of the Children’s Court. When Contractor retains separate counsel to represent the child, Contractor shall provide the Court with written notice within ten days of retaining separate counsel. Contractor shall not retain or subsequently obtain any pecuniary interest in an action filed on behalf of the child outside of the jurisdiction of the Children’s Court without permission of the Children’s Court, pursuant to rules promulgated by the Supreme Court;

3. shall, when reasonable and appropriate: 

i. contact the child prior to any proposed changes in the child’s placement and contact the child after changes in the child’s placement; 

ii. attend local Citizen Review Board reviews concerning the child and, if unable to attend the reviews, forward to the Board a letter setting forth the child’s status during the period since the last local Citizen Review Board review and include an assessment of the department’s permanency and treatment plans; and

iii. report to the Court on the child’s adjustment to placement, the department’s and respondents’ compliance with prior court orders and treatment plans, and the child’s degree of participation during visitation.

E. As required in the New Mexico Children’s Code (Section 32A-1-7.1), when appointed as Youth Attorney, the Contractor:

1. shall provide the same manner of legal representation and be bound by the same duties to the youth as is due an adult client, in accordance with the rules of professional conduct; 

2. shall, unless excused by the court, represent the youth during any appellate proceedings; and

3. may retain separate counsel to represent the youth in a tort action on a contingency fee basis or any other cause of action in proceedings that are outside the jurisdiction of the Children’s Court. When Contractor retains separate counsel to represent the youth, Contractor shall provide the Court with written notice within ten days of retaining separate counsel. Contractor shall not retain or subsequently obtain any pecuniary interest in an action filed on behalf of the youth outside of the jurisdiction of the Children’s Court without permission of the Children’s Court, pursuant to rules promulgated by the Supreme Court.

F. In addition, as required by best practice, the Guardian ad Litem and Youth Attorney shall:

1. work toward reducing delays and ensure that the Court recognizes  the need to speedily promote permanency for the child or youth; 

2. attend all meetings concerning the youth, in person, by phone or by letter, including: treatment team meetings, administrative hearings, and Citizen Review Board meetings;
3. when reasonable and appropriate,

i. personally observe the child’s or youth’s interaction with parents, or with whomever the child or youth may be reunited, when reunification is anticipated;

ii. personally observe each and every residence at which the child or youth is placed promptly after the child or youth is placed at the residence to determine and facilitate the safety and well-being of the child or youth; and

iii. contact the child or youth when apprised of emergencies or significant events impacting the child or youth.



G.       In addition when appointed as Respondent’s Attorney, the Contractor shall competently represent the interests of the respondents; specifically, the Contractor shall:

1. when reasonable and appropriate, communicate with all appropriate significant people in the respondent’s life, including, health care, mental health care, and other professionals, relatives, and witnesses; 

2. attend all meetings concerning the client, in person, by phone or by letter, including Citizen Review Board meetings;
3. present evidence of reasonableness and unreasonableness of the agency’s efforts to return the child home and any alternative effort that could have been made; and
4. inform the client of the right to appeal and shall continue representation through the filing of the docketing statement and appointment of appellate counsel by the appellate court.
H.        The Contractor shall comply with the confidentiality requirements of the New Mexico Children’s Code (Section 32A-4-33).

I.
The Contractor shall participate in all abuse/neglect and Family in Need of Court Ordered Services (FINCOS) proceedings involving the child, youth, or party to whom they are assigned including all hearings, depositions, negotiations, and pre-trial conferences; should the Contractor fail to attend a proceeding, without good cause, the Contractor will be subject to Court sanction.

J.         The Contractor shall continue representation of all cases assigned during the contract period through dismissal; in the event of a change of venue, the originating guardian ad litem, youth attorney, or respondent attorney shall remain on the case until a new guardian ad litem, youth attorney, or respondent attorney is appointed by the court in the new venue and the new guardian ad litem, youth attorney, or respondent attorney has communicated with the former guardian ad litem, youth attorney, or respondent attorney.

K.
The Contractor agrees to participate in at least ten (10) hours of training, during the term of this contract, in those areas of the law in which the Contractor performs service pursuant to this agreement. Contractor shall provide copies of the CLE certificates, or written confirmation of attendance by the provider or the New Mexico State Bar, directly to the Administrative Office of the Courts on or before June 30, 2012. Contractors with less than three years of experience with the New Mexico’s Children Code are required to attend the “CORE” training offered by the Corinne Wolfe Children’s Law Center, or an approved substitute. Contractors with more than 3 years of experience are encouraged to attend the CORE training. 

L. 
The Contractor agrees to meet, upon request, with the Judge, Court Executive Officer, or representative of the AOC to discuss any aspect of representation under this Agreement; the Contractor has the right to arrange other meetings with the Judge, Court Administrator, or representative of the AOC. 

From time to time the Contractor may be required to represent a client(s) in one of the other counties of the <> Judicial District Court due to a conflict by Order of the family law or Children’s Court judge of that county. When such an Order of conflict assignment occurs, the Contractor shall report and bill for the out-of-county case as if it was a case in the county where the Contractor regularly performs his/her services.

2.
COMPENSATION
A.
Compensation for the Contractor’s service shall be paid exclusively from funds appropriated to the Administrative Office of the Courts by the state legislature for the payment of court-appointed counsel. Payments pursuant to this Agreement shall provide compensation for all service performed herein, whether performed by the Contractor or by the Contractor’s designee or subcontractee or by court-appointed substitute counsel. The Contractor shall receive no other compensation from the State for services performed pursuant to this Agreement.

B.
 The Court shall pay to the Contractor <TOTAL AMOUNT> for services satisfactorily performed, inclusive of gross receipts taxes. Payment shall be made in twelve monthly payments of equal portions in the amount of <AMOUNT>. Contractor is responsible for payment of all local, state, and federal taxes as due. 


C.      Contractor shall accurately enter all monthly case activity into the on-line Court Appointed Attorneys Fees Log on a monthly basis. The Log can be accessed at http://www.nmcourts.gov/attorney.  Contractor shall print a monthly summary report from the on-line Log and attach it to the monthly invoice.


D.
Monthly invoices, along with the summary report from the on-line attorney log shall be submitted to the CAAFF Manager, Administrative Office of the Courts, 237 Don Gaspar, Room 25, Santa Fe, NM 87501, within ten (10) business days after the end of the month.   Each invoice must be submitted with an original signature.  Faxed and/or scanned signatures are not acceptable and will result in a delay in payment.  If the Contractor holds more than one contract within a judicial district, a monthly report generated from the on-line attorney log must be created for each county in which the Contractor has a current contract. 

E.
Payment is subject to the availability of funds pursuant to the Appropriations Paragraph set forth below. The final monthly invoice must be received by the Administrative Office of the Courts no later than ten (10) days after the termination of the Fiscal Year in which the services were delivered. Invoices received after such date WILL NOT BE PAID.


F.
The Contractor shall absorb all routine expenses such as long distance telephone, postage, and copying costs. The Contractor shall make application to the presiding judge for reimbursement of unusual expenses such as deposition costs, other investigatory expenses, mileage, and travel costs before such expenses are incurred. Any claims for reimbursement of unusual or allowable expenses, (See, Section 32A-1-19A(3)), shall be included on a separate payment voucher that contains, in the narrative portion, an explanation and breakdown of the cost, and that indicates the presiding judge’s approval. Reimbursement of expenses is contingent upon the availability of funds. 


G.
Upon application to and approval from the Court, and contingent upon the availability of funds, the Contractor may receive a supplemental payment for appeals. The Court will review all the circumstances of the Contractor’s involvement in the appeal before approving or disapproving the application. The Contractor remains responsible for performing all duties required for competent representation, with or without approval of the application. 
H.
Upon acceptance that the services have been received and accepted, payment shall be tendered to the Contractor, within thirty (30) days of the date the invoice is received by the Administrative Office of the Courts (AOC). If the payment is made by mail, the payment shall be deemed tendered on the date it is postmarked. Neither the Court or AOC shall incur late charges, interest, or penalties for failure to make payment within the time specified herein. If the Court finds that the services are not acceptable , it shall provide the Contractor a letter of exception explaining the defect or objection to the services, and outlining steps the Contractor may take to provide remedial action.  Contractor may submit invoices for payment no more than monthly. 

3.
TERM
This Agreement shall not become effective until approved by the Administrative Office of the Courts. The term of this agreement shall begin July 1, 2011, and shall terminate June 30, 2012, unless sooner terminated; however, some obligations incurred pursuant to the Agreement shall survive termination as set forth below. Pursuant to NMSA 1978, Section 13-1-150 the Agreement may be extended for a total period not to exceed four (4) years, on a year-to-year basis, by agreement of the parties, with <> years remaining on this agreement. 

4.
TERMINATION
A.
This Agreement shall terminate at the end of the contract term. This Agreement may be sooner terminated without cause by either of the parties hereto upon written notice delivered to the other party at least 30 days prior to the intended date of termination, or pursuant to paragraph 9, infra. By such termination, neither party shall nullify obligations already incurred. For all cases appointed during any month for which the Contractor received compensation as set forth in paragraph 2, supra, the Contractor shall provide service through disposition even if disposition occurs after the termination of the contract period. If the effective date of the termination occurs prior to the end of the month, the attorney shall be paid a pro-rated portion of the monthly amount specified in paragraph 2(B).

B.
Default by either party is cause for termination, provided that written notice is given the other party at least 14 days before such termination shall occur. Default is construed to include any of the following events:

1.
if the Contractor fails to provide the services set forth herein; or

2. if either party fails to comply with the terms of the Agreement;


C.
Upon termination, Contractor shall continue to represent his/her clients until substitute counsel enters an appearance. Contractor shall cooperate with substitute counsel to ensure that the client continues to be effectively represented.  At a minimum, Contractor shall provide new counsel with a transfer memo that includes:  contact information for the client and other providers in the case, the date and time of the next hearing in the case, and a short synopsis of events and issues in the case.
5.
STATUS OF CONTRACTOR
A.
The Contractor and the Contractor’s agents and employees are independent contractors performing professional services and are not employees of the State of New Mexico and shall not accrue leave, retirement, insurance, bonding, use of state vehicle, or receive benefits afforded to the employees of the State of New Mexico as a result of this Agreement. The Contractor acknowledges that all sums received hereunder are reportable by the Contractor for tax purposes, including without limitation, self-employment and business income tax. The Contractor agrees not to purport to bind the State of New Mexico to any obligations not assumed herein by the State of New Mexico, unless the Contractor has express authority to do so, and then only within the strict limits of that authority.

B.
The Contractor shall avoid employment that would be in conflict with the Contractor’s duties under this agreement or give the appearance of impropriety.

6.
ASSIGNMENT
The Contractor shall not assign or transfer any interest in this Agreement or assign any claims for money due or to become due under this Agreement without prior written approval of the Court and the AOC.


7.
SUBCONTRACTING/DELEGATION


A.
The Contractor may, with the written approval of the Court, subcontract or delegate the attorney services and obligations under the Agreement provided that the Contractor warrants that all subcontractors and delegatees meet the requirements of this Agreement. The Contractor assumes responsibility for all work performed under this Agreement, including those cases that are subcontracted or delegated. Further, the Contractor assumes the entire responsibility for compensating the subcontractor from funds that the Contractor receives pursuant to this Agreement. The subcontractor or delegatee shall receive no compensation from the State;


B. The Contractor shall carry its own malpractice insurance. The Contractor may require its subcontractors to carry their own insurance. 

8.
RECORDS,  AUDIT, AND QUALITY ASSURANCE
The Contractor shall maintain all files, pleadings and documents necessary for the competent representation of the client and keep records that indicate the date, amount of time, and nature of service rendered for a period of three years (3) from the date of final payment under this Agreement.  A compilation of such records shall be delivered to the Court upon request. Such compilation shall specify those new cases to which the court appointed the Contractor as counsel pursuant to this Agreement. These records shall be subject to audit by the Department of Finance and Administration and the State Auditor. The Court shall have the right to audit billings both before and after payment.  Payment under this Agreement shall not foreclose the right of the Court to recover excessive or illegal payments. 

The Contractor shall retain files until the child/youth turns twenty-one (21) years of age. Files may be kept and/or archived by electronic means including encrypted internet storage, disk, or other media provided the means of storage is encrypted, housed in a secure, confidential location and the Contractor maintains a secure backup system.

The Contractor agrees to participate in any Quality Assurance and Accountability process approved by the Court.

9.
APPROPRIATIONS
The terms of this Agreement are contingent upon sufficient appropriations and authorizations for expenditures being made by the New Mexico Legislature for the performance of this Agreement. If sufficient appropriations and authorizations are not made by the legislature, this Agreement shall, notwithstanding the provisions of any other paragraph, terminate on the Contractor’s receipt of written notice of termination from the Court. The Court’s decision of whether sufficient appropriations and authorizations for expenditures have been made shall be accepted by the Contractor and shall be final. If the Court proposes an amendment to the Agreement to unilaterally reduce funding, the Contractor shall have the option to terminate the Agreement or to agree to the reduced funding, within thirty (30) days of receipt of the proposed amendment.  The Contractor’s obligations upon termination are defined in Paragraph 4 of this Agreement.
10.
RELEASE 
The Contractor, upon final payment of the amount due under this Agreement, releases the Court, its officers and employees, and the State of New Mexico from all liability, claims, and obligations arising from or under this Agreement.

11.
CONFIDENTIALITY
Any confidential information provided to or developed by the Contractor in the performance of this Agreement shall be kept confidential and shall not be made available to any individual or organization by the Contractor without the prior written approval of the Court. This provision shall extend indefinitely beyond the terms of this Agreement.
12.
PRODUCT OF SERVICES: COPYRIGHT
All material developed specifically for the Court by the Contractor under this Agreement shall become the property of the State of New Mexico and shall be delivered to the Court not later than the termination date of this Agreement. No such material developed, in whole or in part, by the Contractor under this Agreement shall be subject of an application for copyright by or on behalf of the Contractor.

13.
CONFLICT OF INTEREST; GOVERMENTAL CONDUCT ACT
The Contractor warrants that the Contractor presently has no interest and shall not acquire any interests, direct or indirect, that would conflict in any manner or degree with the performance of services required under this Agreement. The Contractor certifies that the requirements of the Governmental Conduct Act, Sections 10-16-1 through 10-16-18, NMSA 1978, regarding contracting with a public officer or state employee or former state employee have been followed.

14. PROHIBITION AGAINST DUAL COMPENSATION


The charges for services rendered under this Contract are reimbursable or subject to compensation only to the extent that such services relate exclusively and directly to the purpose of this Contract, and supplemental or additional payment for such services is not received by the Contractor from any other source.

15.
EQUAL EMPLOYMENT OPPORTUNITY COMPLIANCE
The Contractor agrees to abide by all federal and state laws and rules and regulations, and executive orders of the Governor of the State of New Mexico, pertaining to equal employment opportunity.  In accordance with all such laws of the State of New Mexico, the Contractor assures that no person in the United States shall, on the grounds of race, religion, color, national origin, ancestry, sex, age, physical or mental handicap, or serious medical condition, spousal affiliation, sexual orientation or gender identity, be excluded from employment with or participation in, be denied the benefits of, or be otherwise subjected to discrimination under any program or activity performed under this Agreement.  If Contractor is found not to be in compliance with these requirements during the life of this Agreement, Contractor agrees to take appropriate steps to correct these deficiencies.
16.
 PENALITES FOR VIOLATION OF LAW 
The Procurement Code imposes civil and criminal penalties for its violation. In addition, the New Mexico criminal statutes impose felony penalties for illegal bribes, gratuities and kickbacks.

17.
MERGER 
This Agreement incorporates all the agreements, covenants, and understandings between the parties hereto concerning the subject matter hereof, and all such covenants, agreements, and understandings are merged into this written Agreement. No prior agreement of understanding, verbal or otherwise, of the parties or their agents shall be valid or enforceable unless embodied in the Agreement.

18.
AMENDMENT
This Agreement shall not be altered, changed, or amended except by instrument in writing executed by the parties to the Agreement and all other required signatories. If the Court proposes an amendment to the Agreement to unilaterally reduce funding due to budget or other considerations, the Contractor shall have the option to terminate the Agreement or to agree to the reduced funding, within thirty (30) days of receipt of the proposed amendment. 
19.
APPLICABLE LAW

The laws of the State of New Mexico shall govern this Agreement, without giving effect to its choice of law provisions.  Venue shall be proper only in a New Mexico court of competent jurisdiction in accordance with Section 38-3-1 (G) NMSA 1978.  By execution of this Agreement, Contractor acknowledges and agrees to the jurisdiction of the courts of the State of New Mexico over any and all lawsuits arising under or out of any term of this Agreement. 

20. WORKER’S COMPENSATION

The Contractor agrees to comply with state laws and rules applicable to workers compensation benefits for its employees. If the Contractor fails to comply with the Workers Compensation Act and applicable rules when required to do so, this Agreement may be terminated by the Court. 

21. INDEMNIFICATION


The Contractor shall defend, indemnify and hold harmless the Court, AOC and the State of New Mexico from all actions, proceeding, claims, demands, costs, damages, attorneys’ fees and all other liabilities and expenses of any kind from any source which may arise out of the performance of this Agreement, caused by the negligent act or failure to act of the Contractor, its officers, employees, servants, subcontractors or agents, if acting within the scope of their employment and pursuant to this contract.  In the event that any action, suit or proceeding related to the services performed by the Contractor or any officer, agent, employee, servant or subcontractor under this Agreement is brought against the Contractor, the Contractor shall, as soon as practicable but no later than two (2) days after it receives notice thereof, notify the Court, the legal counsel of the AOC and the Risk Management Division of the New Mexico General Services Department by certified mail. As an independent contractor, Contractor is not covered by or entitled to representation by the Risk Management Division of the New Mexico General Services Department. 


22.
INVALID TERM OR CONDITION.  


If any term or condition of this Agreement shall be held invalid or unenforceable, the remainder of this Agreement shall not be affect​ed and shall be valid and enforceable. 

23.
ENFORCEMENT OF AGREEMENT.  

A party's failure to require strict performance of any provision of this Agreement shall not waive or diminish that party's right thereafter to demand strict compliance with that or any other provision.  No waiver by a party of any of its rights under this Agreement shall be effective unless express and in writing, and no effective waiver by a party of any of its rights shall be effective to waive any other rights.

24.
NOTICES  


Any notice required to be given to either party by this Agreement shall be in writing and shall be delivered in person, by courier service or by U.S. mail, either first class or certified, return receipt requested, postage prepaid, as follows:
To the Court: [insert name, address and email].

To the Contractor: [insert name, address and email]. 

25.
AUTHORITY.
If Contractor is other than a natural person, the individual(s) signing this Agreement on behalf of Contractor represents and warrants that he or she has the power and authority to bind Contractor, and that no further action, resolution, or approval from Contractor is necessary to enter into a binding contract. 

26.
EFFECTIVE DATE
This Agreement is not effective until signed by all parties and is effective on the date specified in Paragraph 3 of this Agreement.

Signed by the parties on the dates indicated: 

<> Judicial District Court

BY:____________________________


Date________________


<Name> 

Contractor

By signing this contract, I verify that I have malpractice insurance: 

BY:________________________________


Date____________

<Name>
Contractor


THE FOLLOWING ARE NEITHER PARTIES NOR PRIVIES TO THIS AGREEMENT

The records of the Taxation and Revenue Department reflect that the CONTRACTOR is registered for payment of the New Mexico gross receipts tax.

New Mexico Tax ID Number: ______________________________
Yes _______

No________

The records of the Taxation and Revenue Department reflect that the CONTRACTOR is exempt for payment of the New Mexico gross receipts tax.

Yes _______

No________

BY:______________________________


Date_______________

      Taxation and Revenue Department

Approved:________________________________


Date_____________________________________


Administrative Office of the Courts

Revised 06/11
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